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A. IDENTITY OF PETITIONER 

Mark Fagin asks the Supreme Court to accept 

review of the Court of Appeals decision designated in Part 

B of this petition. 

B. COURT OF APPEALS DECISION 

Fagin requests review of the decision in State v. 

Mark Allen Fagin, Court of Appeals No. 84049-5-1 (slip op. 

filed August 7, 2023). 

C. ISSUES PRESENTED FOR REVIEW 

1 .  Where Fagin appeared remotely for the 

sentencing hearing on remand while his attorney was 

present in the courtroom, must the case be remanded for 

a new hearing because Fagin's constitutional right to 

privately confer with his attorney at this critical stage of 

the proceeding was violated? 

2. Did the trial court abuse its discretion in 

denying Fagin's request for new counsel due to 
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inadequate inquiry into the extent of Fagin's conflict with 

his attorney and breakdown in communication? 

3. Does the condition prohibiting Fagin from 

accessing any devices connected to the internet without 

approved monitoring software violate Fagin's right to be 

free from suspicionless searches and does it also violate 

due process because it is vague? 

4. Must the condition requiring sexual history 

and polygraph examination be modified to (a) specify 

polygraph testing is only used to monitor compliance with 

other conditions; (b) strike the sexual history component 

as an unlicensed fishing expedition into Fagin's past; (c) 

ensure protection of Fagin's right against self

incrimination; and (d) strike the pay "at own expense" 

component as a scrivener's error? 

5. Did the Court of Appeals err 1n refusing to 

address errors in these conditions on the procedural 
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ground that the trial court did not exercise its discretion on 

remand in addressing those conditions? 

6. Was defense counsel ineffective in failing to 

argue the community custody conditions challenged on 

appeal are infirm? 

D. STATEMENT OF THE CASE 

Fagin challenged the legality of multiple community 

custody conditions in a personal restraint petition. In re 

Pers. Restraint of Fagin, 1 9  Wn. App. 2d 1 044, 2021 WL 

5059834, at *1 (2021 ). The Court of Appeals remanded 

to strike or revise various conditions. Id. at *5. 

Fagin appeared remotely for the sentencing hearing 

on remand. RP 1 4. The trial court denied Fagin's request 

for new counsel. RP 1 4-20. The court modified conditions 

as directed by the Court of Appeals. CP 88-90; RP 34-36. 

The propriety of Condition 1 1  related to internet access 

was litigated below. RP 22-29, 34-36. Modifications to 

Condition 9, related to internet monitoring software, and 
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Condition 3, related to sexual history and polygraph 

examination, were not contested. RP 1 5, 21 -22, 34. 

Fagin argued on appeal that conditions 3, 9 and 1 1  

were infirm. The Court of Appeals remanded only to 

correct Condition 1 1 ,  leaving the other conditions intact. 

Slip op. at 1 .  

E. WHY REVIEW SHOULD BE ACCEPTED 

1. The trial court violated Fagin's 
constitutional right to privately confer with 
his attorney at a critical stage. 

Fagin has the constitutional right to the assistance 

of counsel at all critical stages of the criminal proceedings. 

Montejo v. Louisiana, 556 U.S. 778, 786, 1 29 S. Ct. 2079, 

1 73 L. Ed. 2d 955 (2009); State v. Heddrick, 1 66 Wn.2d 

898, 909, 21 5 P.3d 201 (2009); U.S. Const. amend. VI; 

Wash. Const. art. 1 ,  § 22. Sentencing is a critical stage. 

State v. Rupe, 1 08 Wn.2d 734, 741 , 743 P.2d 21 0 (1 987). 

Fagin appeared remotely for his sentencing hearing 

on remand. He was not given an opportunity to privately 

- 4 -



consult with his attorney at that hearing. The trial court 

violated Fagin's constitutional right to consult with 

counsel. The Court of Appeals twisted itself into knots 

trying to avoid this conclusion. Fagin seeks review under 

RAP 1 3.4(b )(3). 

"The constitutional right to counsel demands more 

than just access to a warm body with a bar card." State v. 

Anderson, 1 9  Wn. App. 2d 556,562,497 P.3d 880 (2021 ), 

review denied, 1 99 Wn.2d 1 004 (2022). Among other 

things, it requires the "opportunity for private and 

continual discussions between defendant and his 

attorney." State v. Hartzog, 96 Wn.2d 383, 402, 635 P.2d 

694 (1 981 ). "The ability for attorneys and clients to 

consult privately need not be seamless, but it must be 

meaningful." Anderson, 1 9  Wn. App. 2d at 562. 

On his direct appeal, Anderson won resentencing 

on three specific issues. & at 559. Anderson attended 
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the hearing by video, while his attorney appeared 

telephonically. kl at 560. 

The procedure used at resentencing violated 

Anderson's constitutional right to privately confer with his 

attorney. kl at 563. The resentencing court "never set 

any ground rules for how Mr. Anderson and his attorney 

could confidentially communicate during the hearing." kl 

"Nor were Mr. Anderson and his attorney physically 

located in the same room," the court explained, "where 

they might have been able to at least engage in nonverbal 

communication." kl Indeed, given that they appeared 

from different locations, "it is not apparent how private 

attorney-client communication could have taken place 

during the remote hearing." kl Further, it was 

"unrealistic to expect Mr. Anderson to assume he had 

permission to interrupt the judge and court proceedings if 

he wished to speak with his attorney." kl The 

combination of these factors deprived Anderson of his 
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right to counsel, even absent an objection from Anderson 

or his attorney. kl 

Fagin's case aligns with Anderson in all dispositive 

respects. Fagin appeared remotely while his attorney 

was in the courtroom. RP 1 4. As in Anderson, no ground 

rules were set for Fagin and his attorney to confidentially 

communicate. RP 1 4-39. The one time that Fagin 

interrupted the judge and asked to speak further, the 

judge did not permit him to speak. RP 21 . This sent the 

message that Fagin should not speak up unless invited to 

do so. Like Anderson, it was unrealistic to expect Fagin 

to "assume he had permission to interrupt the judge and 

court proceedings if he wished to speak with his attorney." 

Anderson, 1 9  Wn. App. 2d at 563. 

Constitutionally adequate performance 

"contemplates open communication unencumbered by 

unnecessary impediments to the exchange of information 

and advice." Frazer v. United States, 1 8  F.3d 778, 782 
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(9th Cir. 1 994 ). Fagin, speaking on his own behalf when 

invited to do so by the court, lamented "I really don't know 

how to comprehend or talk court talk like a trained lawyer 

does, and it seems to me like there were several issues 

that should have been brought up like spam, LFO fees, if I 

could be violated." RP 32. Fagin was not given the 

opportunity to privately consult with his attorney during 

the sentencing hearing regarding additional issues. 

According to the Court of Appeals, "[u]nlike the 

defendant in Anderson, this court did set ground rules for 

private conversations in words and practice at least once, 

by offering to step out of the courtroom, to adjourn the 

hearing, and to permit them to speak privately." Slip op. 

at 20-21 . 

At the end of the first hearing, where Fagin was 

present via the Zoom computer application, Fagin asked if 

he could have a breakout session to speak with his 

attorney. The judge said he could. RP 8. That first 
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hearing was a continuance hearing, two months before 

the actual sentencing hearing. RP 3-8. There was no 

ground rule set for privately speaking with his attorney at 

the sentencing hearing that had yet to take place, via a 

mode of remote participation (phone, as per the Court of 

Appeals, slip op. at 8-9) that was not used in the first 

hearing. RP 9. 

The constitutional right of defendants to confer 

privately with their attorneys attaches to critical stages of 

the proceedings. Anderson, 1 9  Wn. App. 2d at 562. The 

first hearing was not the sentencing hearing. The second 

hearing was the sentencing hearing. It was that hearing 

that constituted the critical stage. Rupe, 1 08 Wn.2d at 

741 . It was at that hearing that Fagin's right to privately 

confer with counsel needed to be protected by setting the 

ground rules. Anderson, 1 9  Wn. App. 2d at 562. 

The Court of Appeals attached significance to the 

fact that "Fagin's counsel . . . did confer with Fagin 
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through written communication about why he would not 

address Fagin's concerns in court" after the first hearing. 

Slip op. at 21 . What happens outside the court is not a 

critical stage of the proceedings. By the Court of Appeals 

dubious logic, the right to privately confer with counsel is 

protected so long as the client can privately confer with 

counsel outside of court, even though no such opportunity 

is given at the critical stage in court. That turns the 

constitutional right on its head. 

The Court of Appeals wrote "unlike the defendant in 

Anderson, the trial court specifically told Fagin that, if he 

had any questions, he could speak up." Slip op. at 21 . 

No, it didn't. At the beginning of the sentencing hearing, 

when it became apparent that there were audio difficulties 

with the connection, the court told Fagin to interrupt "if 

you're having trouble hearing any of us here in the 

courtroom." RP 1 4. The court never told Fagin that he 
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could speak up if he had any questions, let alone with 

respect to privately conferring with his attorney. 

After Fagin's attorney finished his limited argument, 

the trial court gave Fagin the pro se opportunity to 

address the issue of "resentencing . and the 

amendment of certain conditions of your community 

corrections." RP 30. Fagin said, "I have to say that I 

object to the entire hearing . . . I need to be able to 

participate and to have things explained to me by my 

lawyer when I have questions." RP 32-33. That sounds 

like someone in need of conferring with his attorney. But 

the Court of Appeals weaponized that against Fagin, 

criticizing him for not asking to have time with counsel. 

Slip op. at 21. In this manner, the Court of Appeals 

required Fagin to expressly assert his right to speak 

privately with counsel in order to exercise it. That is the 

opposite of what the law requires. 
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The Court of Appeals held "even if the process the 

court established was in error, as in Anderson, it appears 

that private attorney-client consultation in the remand 

meeting would not have made a difference." Slip op. at 

21 . 

This error requires reversal without a showing of 

prejudice. State v. Ulestad, 1 27 Wn. App. 209, 21 4-1 5, 

1 1 1  P.3d 276 (2005). "The constitutional right to 

assistance of counsel includes the 'opportunity for private 

and continual discussions between defendant and his 

attorney during the trial."' � at 21 4 (quoting Hartzog, 96 

Wn.2d at 402). The same goes for sentencing. Anderson, 

1 9  Wn. App. 2d at 562 (citing Hartzog, 96 Wn.2d at 402). 

Remand for a new hearing is required without a showing 

of prejudice. 

In the alternative, the State cannot sustain its 

burden of showing this error was harmless beyond a 

reasonable doubt. Anderson, 1 9  Wn. App. 2d at 564. 
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The Court of Appeals held otherwise, concluding "[i]t is 

unclear what, if any, further communications would have 

occurred beyond what occurred during the 60-day 

continuance." Slip op. at 21. The Court of Appeals, in 

holding that lack of clarity against Fagin, saddled Fagin 

with a burden of showing prejudice he does not carry. 

Fagin was dissatisfied with the argument presented 

by his attorney. The State cannot prove beyond a 

reasonable doubt that his attorney would have refused to 

make additional arguments, or raised them on behalf of 

his client, had he privately conferred with Fagin. 

The Court of Appeals observed the trial court made 

it clear that it "was going to hold closely to the issues 

identified in the appellate court mandate." Slip op. at 21. 

But the trial court at no time stated it would refuse to 

consider additional issues if raised by the parties. There 

are plausible issues that the trial court may have been 

willing to consider and the State cannot prove beyond a 
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reasonable doubt that the court would not have favorably 

considered them had they been raised. 

2. The trial court erred in denying Fagin's 
request for new counsel in the absence of 
adequate inquiry. 

The trial court abused its discretion in denying 

Fagin's request for new counsel because it failed to 

conduct an adequate inquiry into the nature and extent of 

the conflict and breakdown in the attorney-client 

relationship. Fagin seeks review under RAP 1 3.4(b)(3). 

Defendants in criminal cases have the right to the 

assistance of counsel. U.S. Const. amend. VI; Wash. 

Const., art. I, § 22. The Sixth Amendment requires an 

appropriate inquiry on the record into the grounds for a 

motion to substitute counsel, and that the matter be 

resolved on the merits before the case goes forward. 

Schell v. Witek, 21 8 F.3d 1 01 7, 1 025 (9th Cir. 2000). 

Substitution of counsel is required for good cause. 

State v. Varga, 1 51 Wn.2d 1 79, 200, 86 P.3d 1 39 (2004). 
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Good cause includes a conflict of interest, an 

irreconcilable conflict, or a complete breakdown in 

communication between the attorney and the defendant. 

In re Pers. Restraint of Stenson, 1 42 Wn.2d 71 0, 723-24, 

1 6  P.3d 1 (2001 ). 

In reviewing a trial court's refusal to appoint new 

counsel, three factors are considered: (1 ) the adequacy of 

the trial court's inquiry; (2) the timeliness of the motion; 

and (3) the extent of the conflict. kl at 724 (adopting test 

set forth in United States v. Moore, 1 59 F.3d 1 1 54, 1 1 58-

59 (9th Cir. 1 998)). 

An adequate inquiry "must include a full airing of the 

concerns (which may be done in camera) and a 

meaningful inquiry by the trial court." State v. Cross, 1 56 

Wn.2d 580, 61 0, 1 32 P.3d 80 (2006). "Before the [trial] 

court can engage in a measured exercise of discretion, it 

must conduct an inquiry adequate to create a sufficient 
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basis for reaching an informed decision." United States v. 

D'Amore, 56 F .3d 1 202, 1 205 (9th Cir. 1 995). 

To that end, before ruling on a motion for new 

counsel, the court must "examine both the extent and 

nature of the breakdown in communication between 

attorney and client and the breakdown's effect on the 

representation the client actually receives." Stenson, 1 42 

Wn.2d at 723-24. 

The court initially permitted Fagin to describe his 

concerns without asking any targeted questions about the 

problem. RP 1 5-20; United States v. Adelzo-Gonzalez, 

268 F.3d 772, 777-78 (9th Cir. 2001 ) (condemning open

ended questions that put onus on defendant to articulate 

why counsel could not provide competent representation). 

Defense counsel then responded, defending himself. RP 

1 8-20. The court asked the prosecutor if he had anything 

to add (he didn't). RP 20. Then the court launched into 

its ruling, without asking Fagin if he had anything to add in 
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response to what his attorney said. RP 20-21 . Fagin 

nonetheless asked to speak further on the subject. RP 21 . 

The court told Fagin he could not speak and steamrolled 

his objections. RP 21 . That is not a full airing of concerns 

required by law. 

The Court of Appeals endorsed the view that Fagin 

must show counsel was ineffective to obtain relief. Slip 

op. at 1 6  (citing State v. Schaller, 1 43 Wn. App. 258, 268, 

1 77 P.3d 1 1 39 (2007) ("[c]ounsel and defendant must be 

at such odds as to prevent presentation of an adequate 

defense"; citing State v. Lopez, 79 Wn. App. 755, 766-67, 

904 P.2d 1 1 79 (1 995)). 

That approach reduces the denial of substitute 

counsel error to an ineffective assistance claim. If the 

matter simply comes down to showing ineffective 

assistance of counsel, then the factors a reviewing court 

is supposed to assess - extent of inquiry, extent of 

conflict and timeliness of request - are superfluous. 
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Ramrodding an ineffective assistance standard into this 

error turns the trial court's duty to inquire into a nullity. "It 

is precisely because effective communication and 

effective assistance do not always correspond that the 

two claims should be analyzed separately." United States 

v. Lott, 31 0 F.3d 1 231 , 1 252 (1 0th Cir. 2002). 

3. Conditions 3 and 9 are infirm, and the 
Court of Appeals wrongly refused to 
address their illegality on a procedural 
ground. 

a. The modified internet monitoring condition 
is unconstitutional. 

Condition 9, as modified on remand, states: "You 

shall not access the Internet on any device without 

monitoring software that has been approved by your 

Community Corrections Officer." CP 89. 

Under article I, section 7 of the Washington 

Constitution, a community corrections officer (CCO) may 

conduct a warrantless search if there is a "'well-founded 

or reasonable suspicion of a probation violation."' State v. 
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Cornwell, 1 90 Wn.2d 296, 302, 41 2 P.3d 1 265 (201 8) 

(quoting State v. Winterstein, 1 67 Wn.2d 620, 628, 220 

P.3d 1 226 (2009)). "The legislature has codified this 

exception to the warrant requirement at RCW 9.94A.631 ." 

Cornwell, 1 90 Wn.2d at 302. 

The monitoring software will monitor Fagin's internet 

activities, including the websites he visits, on any device 

he uses to access the internet. As such, the monitoring 

software is a mechanism to conduct an ongoing 

warrantless search into Fagin's private affairs. On its face, 

the condition permits a CCO to conduct a continuous, 

routine search of Fagin's internet activity. It does not 

require the officer to have reasonable cause to suspect 

that a violation has occurred before the search takes 

place via the monitoring software. The condition, as 

written, violates article I, section 7. A search without 

reasonable cause also violates the Fourth Amendment 

where no state law requires a parolee to agree to 
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suspicionless searches. United States v. Freeman, 479 

F.3d 743, 747-48 (1 0th Cir. 2007). 

Addressing this issue through the lens of ineffective 

assistance in failing to raise the argument, the Court of 

Appeals held counsel's performance was not deficient 

because there is no unconstitutional search problem in 

need of fixing. Slip op. at 1 3-1 4. The Court of Appeals 

noted "courts have accepted filter/monitoring software as 

an effective tool narrowly tailored to monitor sex 

offenders' compliance." Slip op. at 1 3. But none of the 

cited cases address an article I, section 7 challenge to 

this type of condition. State v. Johnson, 1 97 Wn.2d 740, 

744, 487 P.3d 893 (2021 ) (considering First Amendment 

overbreadth challenge and Fourteenth Amendment 

vagueness challenge); State v. Frederick, 20 Wn. App. 2d 

890, 903-05, 506 P.3d 690 (2022) (considering First 

Amendment overbreadth and statutory crime-related 

challenges). 

- 20 -



The Court of Appeals said "the CCO's role in this 

condition is limited to approving which monitoring 

software to use. Any further intrusion, e.g., to Fagin's 

social media accounts, will be governed by reasonable 

suspicion as specified above," referring to Condition 11. 

Slip op. at 14. 

The CCO's role is not so limited. The CCO will be 

monitoring Fagin's internet activity through the filtering 

software. Any suggestion to the contrary is unrealistic. 

There is no reasonable suspicion requirement In 

Condition 9. The Court of Appeals' attempt to graft this 

requirement onto Condition 9 by pointing to the 

requirement that it imposed on Condition 11 fails, as 

these are two separate conditions. The Court of Appeals 

said the scope of monitoring is "implicitly" limited to 

Fagin's compliance with his other conditions of community 

placement. Slip op. at 13. A search limited to monitoring 
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compliance is still a warrantless search without 

reasonable suspicion. 

The condition is also unconstitutionally vague. The 

due process vagueness doctrine under the Fourteenth 

Amendment and article I, section 3 of the Washington 

Constitution requires the State to provide citizens with fair 

warning of proscribed conduct. State v. Bahl, 1 64 Wn.2d 

739, 752, 1 93 P.3d 678 (2008). A condition is void for 

vagueness if it does not (1 ) define the offense with 

sufficient definiteness such that ordinary people can 

understand what conduct is prohibited; or (2) provide 

ascertainable standards of guilt to protect against 

arbitrary enforcement. kl at 752-53. 

How is Fagin to reasonably know which devices are 

capable of hosting monitoring software, given the sheer 

number of devices capable of connecting to the internet? 

If Fagin guesses wrong, he is subject to punishment. 

Also, the great variety of devices swept into this 
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condition's net, including devices that have nothing to do 

with Fagin's offenses, invites disparate and capricious 

enforcement. This condition "does not provide 

ascertainable standards for enforcement." Id. at 758. 

Fagin will be on community custody for the rest of his life. 

Fagin should not be burdened with a condition that gives 

too much power to CCOs to arbitrarily punish Fagin for 

noncompliance. 

b. The sexual history and polygraph 
condition should be modified. 

Modified Condition 3 provides: "Submit to a sexual 

history and periodic polygraphs at own expense as 

directed by the Department of Corrections or sexual 

deviancy treatment provider." CP 89. 

While polygraph testing Is permitted during 

community custody, that testing should be limited to 

monitor compliance with other community custody 

conditions. State v. Combs, 1 02 Wn. App. 949, 952-53, 
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1 0  P.3d 1 1 01 (2000). Polygraph testing cannot be used 

"as a fishing expedition to discover evidence of other 

crimes, past or present." llt at 953. 

The "sexual history" portion of this condition should 

be stricken. That aspect of the condition has nothing to 

do with monitoring current compliance with other 

conditions. Instead, it is a license for a fishing expedition 

into Fagin's past, which Combs condemns. There is no 

authority for requiring Fagin to disclose his sexual history 

during a polygraph examination. 

The polygraph aspect of the condition is also infirm. 

The condition, as written, is not limited to monitoring 

Fagin's compliance with other community custody 

conditions. Because the condition is not limited in this 

fashion, this Court should remand for the trial court to add 

language limiting the scope of the polygraph testing. 

State v. Young. 1 84 Wn. App. 1 033, 201 4 WL 6436580, 
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at *3 (201 4), review denied, 1 82 Wn.2d 1 01 9, 345 P.3d 

784 (201 5) (unpublished). 

Further, the condition, as written, violates Fagin's 

Fifth Amendment right against self-incrimination. The 

condition, without qualification, requires him to submit to 

polygraph examinations. Fagin is required to comply with 

the community custody condition. If he doesn't, he is 

subject to arrest, jail, and sanctions. RCW 9.94A.631 (1 ); 

RCW 9.94A.6332(7). 

Fagin, though, has the right to invoke his Fifth 

Amendment right against self-incrimination and he cannot 

be made to forfeit that right through the imposition of a 

supervision condition that requires disclosure. He cannot 

be required to disclose anything incriminating as part of 

community custody absent a grant of immunity from 

prosecution and he cannot be punished for refusing to do 

so. State v. Powell, 1 93 Wn. App. 1 1 2, 1 1 7, 1 20, 370 

P.3d 56 (201 6); United States v. Antelope, 395 F.3d 
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1 1 28, 1 1 40-41 (9th Cir. 2005). The condition should be 

modified to reflect that Fagin cannot be compelled to 

submit to polygraph examination in the absence of a grant 

of immunity. 

Also, the requirement that Fagin bear the expense 

of examination should be stricken. The sentencing court 

intended to impose only mandatory fees on Fagin. RP 

(1 0/1 6/1 8) 1 2. The inclusion of the pay "at own expense" 

language in the condition is a scrivener's error. A 

scrivener's error "is one that, when amended, would 

correctly convey the intention of the court." State v. 

Davis, 1 60 Wn. App. 471 , 478, 248 P.3d 1 21 (201 1 ). 

"The remedy for clerical or scrivener's errors in judgment 

and sentence forms is remand to the trial court for 

correction." State v. Sullivan, 3 Wn. App. 2d 376, 381 , 

41 5 P.3d 1 261 (201 8). 
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c. This Court should review the procedural 
barrier erected by the Court of Appeals to 
reviewing these conditions. 

The Court of Appeals refused to hear Fagin's 

challenges to conditions 3 and 9 on the ground that they 

were not appealable, as the trial court exercised no 

discretion on remand regarding these conditions. Slip op. 

at 5-8 (citing RAP 2.5(c)(1 ); State v. Barberio, 1 21 Wn.2d 

48, 50-51 , 846 P.2d 51 9 (1 993); State v. Kilgore, 1 67 

Wn.2d 28, 42, 21 6 P.3d 393 (2009)). 

As for Condition 9, the Court of Appeals 

acknowledged in its prior decision that it "explicitly 

permitted the parties to 'further litigate any issues they 

identify as to free speech or warrantless searches arising 

from this condition." Slip op. at 1 2. Defense counsel did 

not raise any such issue on remand and so the trial court 

did not address it. 

The Court of Appeals held "The trial court did not 

exercise independent judgment over these issues and . . .  
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will not be considered here in the first instance on its 

merits." Slip op. at 1 2-1 3. This is wrong. 

Under RAP 2.5(c)(1 ), the appellate court "may at 

the instance of a party review and determine the propriety 

of a decision of the trial court even though a similar 

decision was not disputed in an earlier review of the same 

case." (emphasis added). "It is discretionary for the trial 

court to decide whether to revisit an issue which was not 

the subject of appeal. If it does so, RAP 2.5(c)(1 ) states 

that the appellate court may review such issue." Barberio, 

1 21 Wn.2d at 51 (emphasis added). 

RAP 2.5(c)(1 ) and the Barberio line of cases has no 

application to Fagin's challenge to Condition 9 because 

Fagin did raise this issue in his earlier appeal. By the 

Court of Appeals' reasoning, a person is procedurally 

barred from raising an issue in a subsequent appeal not 

only when the issue is not raised in the first appeal but 

- 28 -



also when it is raised in the first appeal but not decided. 

Damned if you, damned if you don't. 

Defense counsel did not object to the modified 

condition on remand. That triggers RAP 2.5(a)(3) and the 

common law permitting sentencing errors to be raised for 

the first time on appeal, a distinct procedural 

consideration. Sentencing errors can be raised for the 

first time on appeal. State v. Wallmuller, 1 94 Wn.2d 234, 

238, 449 P.3d 61 9 (201 9). 

Further, Fagin raised a vagueness challenge to 

Condition 9 in his personal restraint petition. Fagin, 1 9  

Wn. App. 2d 1 044, 2021 WL 5059834, at *4. The trial 

court modified the condition on remand in an attempt to 

alleviate the vagueness problem. A vagueness challenge 

was raised earlier on review and the court modified the 

condition on remand, so the law of the case doctrine is 

not triggered. 
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The trial court on remand also modified the 

polygraph condition that is now challenged on appeal. 

The condition therefore becomes appealable again. The 

deciding factor is whether the trial court, on remand, 

revisited the supervision conditions challenged for the first 

time on appeal. State v. Traicoff, 93 Wn. App. 248, 257-

58, 967 P.2d 1 277 (1 998). The trial court on remand 

revisited the conditions that Fagin now challenges on 

appeal consistent with the mandate. The trial court 

reviewed on remand whether the conditions as modified 

were proper. This makes the conditions appealable. 

As for the scrivener's error in requiring Fagin to bear 

the expense of examination, the law is clear that 

scrivener's errors can be raised at any time. Davis, 1 60 

Wn. App. at 478. 

Fagin requests review of the conditions and the 

Court of Appeals' decision not to review them under RAP 

1 3.4(b)(3) and (b)(4). 
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4. Defense counsel was ineffective in failing 
to challenge conditions. 

Every person accused of a crime is guaranteed the 

constitutional right to the effective assistance of counsel. 

Strickland v. Washington, 466 U.S. 668, 685-86, 1 04 S. 

Ct. 2052, 80 L. Ed. 2d 674 (1 984); U.S. Const. amend. VI; 

Wash. Const. art. I § 22. Sentencing is a critical stage of 

a criminal proceeding at which the right to effective 

assistance of counsel attaches. State v. Tinkham, 74 Wn. 

App. 1 02, 1 1 0, 871 P.2d 1 1 27 (1 994). That right is 

violated where (1 ) counsel's performance was deficient 

and (2) the deficiency prejudiced the defendant. 

Strickland, 466 U.S. at 687. 

Counsel did not challenge the unconstitutional 

search aspect of the internet monitoring condition, even 

though the Court of Appeals specifically noted the 

warrantless search argument could be addressed on 

remand. Fagin, 2021 WL 5059834, at *4, n.4. The Court 
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of Appeals held counsel was not ineffective in not raising 

this issue because the condition, as modified, is 

constitutional. Slip op. at 1 2-1 4. As argued, the condition 

authorizes unconstitutional searches without reasonable 

suspicion. See section E.3., supra. 

The Court of Appeals did not otherwise address 

Fagin's claim that counsel was ineffective in failing to 

raise other challenges on remand. 

The internet monitoring condition suffers from 

vagueness, but there was no objection. See section E.3., 

supra. The sexual history and polygraph condition 

permits improper fishing expeditions and violates the Fifth 

Amendment right against self-incrimination, but there was 

no objection. See section E.3., supra. 

Counsel also did not object to the requirement that 

Fagin bear the expenses of complying with the polygraph 

condition. On remand, Fagin expressed his apprehension 

about legal financial obligations in light of his indigency. 
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RP 32. This was a legitimate concern. See section E.3., 

supra. Yet counsel ignored it. 

Only legitimate trial strategy or tactics constitute 

reasonable performance and counsel has a duty to know 

the relevant law. State v. Kyllo, 1 66 Wn.2d 856, 862, 869, 

21 5 P.3d 1 77 (2009). There is no legitimate reason for 

failing to object in this case. The conditions challenged 

on appeal should have been challenged on remand 

based on the arguments set forth on appeal. 

Prejudice results from a reasonable probability that 

the result would have been different but for counsel's 

deficient performance. Strickland, 466 U.S. at 694. Had 

defense counsel objected on the grounds advanced on 

appeal, there is a reasonable probability that the 

conditions would have been corrected. The polygraph 

and internet monitoring conditions are illegal and it is 

unlikely the sentencing court would have imposed them in 

their current form had their illegality been brought to its 
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attention. Regarding the "pay at own expense" aspect of 

the polygraph condition, it is likely the court would have 

struck the offending language given its stated intent at 

sentencing to only impose mandatory fees. RP (1 0/1 6/1 8) 

1 2. Fagin seeks review under RAP 1 3.4(b)(3). 

F. CONCLUSION 

For the reasons stated, Fagin respectfully requests 

that this Court grant review. 
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F I LED 
8/7/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

No .  84049-5-1 

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 
MARK ALLEN FAG I N ,  

Appe l lant .  

DiAZ , J .  - Appel lant Mark Fag i n  chal lenged severa l of the cond itions of 

commun ity custody imposed at h is orig ina l  sentencing th rough a Personal 

Restra int Petit ion (PRP) , which th is cou rt g ranted i n  part .  At h is resentencing , the 

parties ag reed on , and the court adopted , revis ions to each defic ient cond ition 

except for one ,  wh ich the court reso lved i n  a manner ne ither party proposed . Fag i n  

now chal lenges a variety of cond itions of h is new sentence on many d ifferent 

g rounds ,  as wel l  as assert ing the tria l  cou rt erred in denying h is motion to substitute 

counsel and vio lated h is rig ht to private ly confer with counse l .  We remand for the 

tria l  cou rt on ly to correct the unconstitutiona l ,  newly imposed cond it ion .  

A. Factual  Background 

I .  BACKG ROU N D  

I n  December 20 1 7 , Fag i n  responded to a n  on l i ne  advert isement posted by 

Citat ions and p incites are based on the Westlaw on l i ne  vers ion of the cited materia l .  
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law enforcement, i n  which a fictit ious mother offered her two fictit ious daughters 

for sexua l  activity (6 and 1 1  years o ld ) .  Fag in  d iscussed with the fictit ious mother 

h is p lans for the fict ional  daughters ,  bought g ifts for them ,  and d rove to the meeti ng 

p lace , where he was arrested . H is arrest led to the d iscovery of an i ncident from 

20 1 0 , where Fag i n  l ived with a woman and her 1 2-year-o ld daughter ,  who reported 

that Fag i n  raped her du ring that t ime.  Fag i n  p ied gu i lty to attempted rape of a ch i ld  

i n  the second deg ree for the sti ng operation (Count I )  and rape of a ch i ld  i n  the 

th i rd deg ree for the incident in 20 1 0  (Count I I ) .  

B .  Procedu ra l  Background 

I n  20 1 8 ,  the court imposed an indeterm inate sentence of 90 months to l ife 

i n  prison for Count I ,  and 34 months of confi nement on Count I I .  The court fu rther 

imposed a l ifet ime term of commun ity custody for Count I .  The court imposed 

numerous cond itions of commun ity custody as a part of h is sentence .  Fag i n  d id 

not appeal that sentence .  

Fag i n  fi led a PRP in  20 1 9  chal leng ing , among other th ings ,  many of  the 

commun ity custody cond it ions .  In  202 1 , th is cou rt ag reed that severa l of those 

cond itions were unconstitutiona l  (some of which the State had conceded were so) , 

g ranted the petition , and remanded to the tria l  cou rt to mod ify various cond it ions ,  

wh ich wi l l  be d iscussed i n  more deta i l  below. 

After some starts and stops,  the tria l  court conducted a resentenc ing 

heari ng on Apri l 1 2 , 2022 , i n  which Fag i n  partic ipated remote ly wh i le h is counsel 

was i n  cou rt i n  person .  Du ring the hearing , Fag i n  made a motion to substitute 

counse l ,  which the court den ied for reasons to be described below. The court then 

2 
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went forward with resentencing and entered the fi na l  second amended sentence 

on Apri l 1 5 , 2022 . Fag i n  t imely appeals .  

I I .  ANALYS I S  

A. Commun ity Custody Cond itions 

1 .  Add it ional  procedu ra l  background 

Fag i n  ra ised constitutiona l  chal lenges i n  h is PRP to the fo l lowing perti nent 1 

cond it ions :  ( 1 ) the sexual h istory and other assessments cond it ion (cond ition 3) ; 

(2) the i nternet access mon itoring cond ition (cond it ion 9) ; and (3) the socia l  med ia 

cond it ion (cond it ion 1 1  ) .  Th is cou rt remanded th is matter to the tria l  cou rt to correct 

these cond it ions .  

Specifica l ly ,  i n  an unpub l ished op in ion ,  th is cou rt remanded cond ition 3 to 

ensure it comp l ied with case law that proh ib its p lethysmog raph test ing at the 

d i rect ion of the DOC.  This cou rt remanded cond it ion 9 to ensure the de legat ion of 

authority for approvi ng the i nternet mon itoring software is clear. Th is cou rt d id not 

cons ider other chal lenges to cond ition 9 ,  noti ng "the parties may fu rther l it igate any 

issues they identify as to free speech or warrantless searches aris ing from th is 

cond ition . "  F ina l ly ,  th is cou rt ag reed with Fag i n 's  F i rst Amendment chal lenge to 

cond it ion 1 1  and remanded for the tria l  cou rt to conduct the requ is ite overbreadth 

ana lys is on the record . The mandate was issued on December 1 6 , 202 1 , d i rect ing 

the tria l  cou rt to conduct "fu rther proceed ings i n  accordance with" th is cou rt's 

1 This cou rt also ordered the parties to mod ify add it ional  cond itions 2 and 6 (re lated 
to the rig ht to parent) , crime re lated cond it ion 3 (re lated to avoid ing certa i n  p laces) , 
add it ional  cond ition 5 (re lated to form ing re lationsh ips) , and add it ional  cond it ion 1 0  
(regard i ng possess ing sexua l ly exp l icit materia l ) . However, these cond itions are 
not here on appeal and wi l l  not be d iscussed fu rther . 

3 
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op in ion .  

At the start of  the perti nent port ion of  the Apri l 2022 resentencing , the court 

made clear it was "go ing to move forward . . .  based on the mandate from D iv is ion 

I . "  Counsel for both parties then ag reed that on ly one clause of one cond it ion 

(cond ition 1 1 ) requ i red d iscuss ion as the parties had ag reed to the mod ificat ions 

to the other cond itions off the record . The court adopted the ag reed language as 

to cond itions 3 and 9 ,  heard argument about cond it ion 1 1  ( inc lud ing i nviti ng 

comment from Fag i n  h imself) ,  and made an ora l  ru l i ng  on that cond it ion , deviati ng 

from either party's recommendation . 

Specifica l ly ,  the cond it ions were mod ified as fo l lows (where stri ke-through 

text represents de let ions and under l i ned text are add it ions) : 

3 .  Submit to a sexual h istory and period ic po lyg raphs and/or 
plethysmograph assessments at own expense as d i rected by the 
Department of Corrections or therapist sexua l  deviancy treatment 
provider .  

9 .  You sha l l  not access the I nternet on any device without approved 
mon itoring software that has been approved by you r  Commun ity 
Correct ions Officer. 

1 1 .  You shall not visit , have accounts for or utilize social media or 
websites 1.vhich advertise or promote dating , prostitution, casual 
sexual relationships, or similar content. You r  existi ng and futu re 
socia l  med ia accounts are subject to review by you r  Commun ity 
Correct ions Officer. You sha ll, now and i n  the futu re, notify you r  
Commun ity Correct ions Officer of any exist ing socia l  med ia accounts 
and any of those created by you du ri ng you r  term of Commun ity 
Custody. You r  Commun ity Correct ions Officer, upon request, must 
be provided the ab i l ity to review any such account, and h is d iscret ion 
and in  the manner of h is choos ing .  

Fag i n  now ra ises mu lt ip le types of  chal lenges to each of  these th ree 

4 
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cond it ions .  Specifica l ly ,  Fag i n  chal lenges (a) cond itions 9 and 1 1  as vio lative of 

art icle I ,  sect ion 7 of our  state constitut ion and of the Fou rth Amendment of our  

federa l  constitution ;  (b )  cond ition 9 as  vio lative of RCW 9 . 94A.030(1 0) 's 

requ i rement that a cond ition be "crime-re lated" and as undu ly vague under art icle 

I ,  sect ion 3 of our state constitut ion and the Fourteenth Amendment of our federa l  

constitution ;  and (c) cond ition 3 as vio lative of the F ifth Amendment of our  federa l  

constitution ,  as wel l  as i ncons istent with the court's own ru l i ng  regard i ng Fag i n 's  

fi nancia l  status .  Alternative ly, Fag i n  argues h is counsel was i neffective for fa i l i ng 

to ra ise these chal lenges i n  v io lat ion of the S ixth Amendment of our  federa l  

constitution .  

The State argues that each of these chal lenges i s  barred from review either 

by the law of the case doctri ne cod ified at RAP 2 . 5(c) or ,  a lternative ly, because 

Fag i n  has not shown a man ifest error of a constitut ional  magn itude (as they are 

ra ised for the fi rst t ime on appeal) u nder RAP 2 . 5(a)(3) . 

I n  rep ly ,  Fag i n  responds that each of the cond itions are properly before th is 

cou rt because the tria l  cou rt "mod ified" cond ition 3 ,  because th is cou rt d id not 

reach the fu l l  merits as to cond ition 9 ,  and because cond it ion 1 1  was "overhau led . "  

Alternative ly, Fag i n  argues that th is cou rt can exercise its d iscret ion under RAP 

1 . 2 (c) , i n  the i nterest of just ice and j ud ic ia l  economy. 

Both parties are rig ht i n  part and wrong i n  part .  

2 .  The scope of the tria l  cou rt's and th is cou rt's review 

"No proced u ra l  p rinc ip le is more fam i l iar  than that a constitut iona l  rig ht ,  or  a 

rig ht of any other sort ,  may be forfe ited i n  crim i na l  cases by the fa i l u re to make 

5 
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t imely assert ion of the rig ht before a tri buna l  havi ng j u risd ict ion to determ ine it . " 

State v. Stoddard ,  1 92 Wn . App .  222 , 226 , 366 P . 3d 474 (20 1 6) .  Th is princ ip le 

was formal ized i n  RAP 2 . 5(a) , which states that th is "court may refuse to review 

any c la im of error which was not ra ised i n  the tria l  cou rt . "  However, the ru le goes 

on to provide exceptions and fu rther gu idance for these types of situations .  

Specifica l ly ,  pu rsuant to RAP 2 . 5(a)(3) , "a party may ra ise . . .  for the fi rst 

t ime i n  the appe l late court . . .  [a] man ifest error affect ing a constitutiona l  rig ht . " 

(Emphasis added . )  And , pu rsuant to RAP 2 . 5(c) ( 1  ) ,  " if the same case is aga in  

before the appe l late court fo l lowing a remand , "  and i f  "a tria l  court decis ion is  

otherwise properly before the appe l late court , "  th is  cou rt "may at  the instance of  a 

party review and determ ine the propriety of a decis ion of the tria l  court even though 

a s im i lar  decis ion was not d isputed i n  an earl ier review of the same case . "  

(Emphasis added . )  

As to  the latter, th ree decades ago ,  our  Supreme Cou rt observed that 

"[c] learly the ru le is perm iss ive for both the tria l  cou rt and the appe l late court .  It is 

d iscretionary for the tria l  cou rt to decide whether to revisit an issue which was not 

the subject of appea l .  If it does so,  RAP 2 . 5(c) ( 1 ) states that the appe l late court 

may review such issue . "  State v. Barberio ,  1 2 1  Wn .2d 48 ,  5 1 , 846 P .2d 5 1 9 

( 1 993) . 

Moreover, the Court held that, "Th is ru le does not revive automatica l ly every 

issue or decis ion wh ich was not ra ised i n  an earl ier appea l .  On ly if the tria l  cou rt ,  

on remand , exercised its i ndependent judgment, reviewed and ru led aga in  on such 

issue does it become an appealable question . "  kl at 50 .  Putt ing an even fi ner 

6 
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po int on it ,  the Court concl uded , "The decid ing fact then is whether the tria l  court 

i n  th is case d id i n  fact i ndependently review, on remand" the issue seeking 

appe l late review. kl at 51 (d isti ngu ish ing , on the one hand , between "exercis [ ing]  

its independent j udgment to review and recons ider its earl ier sentence" and , on 

the other hand , "on ly [making] corrective changes") . 2 

F ina l ly ,  and for a l l  these reasons ,  desp ite RAP 2 . 5(c) ( 1  ) 's perm iss ive 

language ,  a "tria l  cou rt's d iscret ion to resentence on remand is l im ited by the scope 

of the appe l late court's mandate . "  State v .  Ki lgore ,  1 67 Wn .2d 28 ,  42 , 2 1 6  P . 3d 

393 (2009) . 

Here ,  as i n  Ki lgore ,  the mandate "d id not exp l icitly authorize the tria l  cou rt 

to resentence" Fag i n ,  but instead remanded the matter to the tria l  cou rt "for 

correct ion of the various defic iencies" we identified . Moreover, here ,  the tria l  cou rt 

exp l icit ly, carefu l ly ,  and without object ion ind icated its i ntent to ad here to the 

specific mandate of this cou rt .  Both cou rts were wel l  with i n  the i r  d iscret ion to do 

so.  

Further , as to cond itions 3 and 9 ,  the court accepted the off-the-record 

ag reement of the parties and surg ica l ly corrected those cond it ions .  In  no sense 

2 Our  Supreme Court exp la i ned that th is d isti nction is so because "when , on 
remand , a tria l  cou rt has the choice to review and resentence a defendant under 
a new j udgment and sentence or to s imply correct and amend the orig ina l  
j udgment and sentence ,  that choice itself is not an exercise of  i ndependent 
j udgment by the tria l  cou rt .  The reason that choice is not an i ndependent judgment 
is because if the tria l  cou rt s imp ly corrects the orig ina l  j udgment and sentence ,  i t  
is the orig ina l  j udgment and sentence entered by the orig ina l  tria l  cou rt that controls 
the defendant's convict ion and term of i ncarceration . "  Ki lgore ,  1 67 Wn .2d at 40-
4 1 . Here the court entered a (second) amended j udgment and sentence not a new 
j udgment and sentence .  

7 
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then d id the court exercise its " i ndependent j udgment" or  " recons ider" either of 

those cond it ions .  Barberio ,  1 2 1  Wn .2d at 50 .  On the i r  face , the tria l  cou rt was 

making on ly "corrective changes" to those cond it ions .  � at 5 1 . 3 

Cond ition 1 1  is d ifferent .  The tria l  cou rt accepted the i nvitat ion by, and 

ag reed with , Fag i n 's  counsel to consider the F i rst Amendment imp l icat ions i n  the 

proposal by the State . The court heard argument ,  re-reviewed the record , 

cons idered new case law, and made its own determ inat ion as to the overbreadth 

concerns of that cond it ion , u lt imate ly d rafti ng language "d ifferent" than that 

proposed by either party . The court d id not on ly correct a cond it ion ,  but exp l icitly 

proposed its own new cond it ion . In a l l  these ways , the tria l  cou rt exercised its 

independent j udgment. Barberio ,  1 2 1  Wn .2d at 5 1 . Thus ,  cond ition 1 1  is properly 

before th is cou rt .  

3 .  Standard of review of cond it ion 1 1  

"When sentencing an i nd ivid ua l  to a term of commun ity custody, tria l  cou rts 

are tasked with crafting supervis ion cond itions that are sufficient to promote pub l ic  

safety but  a lso respectfu l of  a convicted person's statutory and constitutional  

rig hts . "  State v .  Johnson ,  4 Wn . App .  2d 352 , 355 ,  42 1 P . 3d 969 (20 1 8) .  

We genera l ly review commun ity custody cond itions for abuse of d iscretion .  

State v .  Nguyen ,  1 9 1 Wn .2d 67 1 , 678 , 425 P . 3d 847 (20 1 8) .  Bu t  we more carefu l ly 

review cond itions that i nterfere with a fundamenta l constitut ional  rig ht .  I n  re Pers .  

Restra int of  Ra iney. 1 68 Wn .2d 367 , 374 , 229 P . 3d 686 (20 1 0) .  Such cond itions 

3 This conclus ion does not add ress whether counsel for Fag i n  should have ra ised 
add it ional  chal lenges contemplated by this cou rt as to cond ition 9. Th is 
cons ideration wi l l  be add ressed below. 
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must be " 'sensitive ly imposed"' so that they are " ' reasonab ly necessary to 

accomp l ish the essential needs of the State and pub l i c  order . "' kl (quoti ng State 

v. Warren ,  1 65 Wn .2d 1 7 , 32 , 1 95 P . 3d 940 (2008)) . The  extent to  which a 

sentencing cond ition affects a constitut ional  rig ht is a lega l  question subject to strict 

scruti ny. kl 

I n  short ,  a "tria l  cou rt necessari ly abuses its d iscret ion if it imposes an 

unconstitutiona l  commun ity custody cond it ion , and we review constitut ional  

questions de novo . "  State v .  Wal lmu l ler ,  1 94 Wn .2d 234 ,  238 ,  449 P . 3d 6 1 9 

(20 1 9) .  When a cond ition of commun ity custody is primari ly lega l  and does not 

requ i re fu rther factual development ,  it is r ipe for review. State v. Cates , 1 83 Wn .2d 

53 1 , 534 ,  354 P . 3d 832 (20 1 5) .  

4 .  Cond ition 1 1  as  written vio lates art icle I, sect ion 7 

a .  App l icable substantive law 

Our  state constitut ion provides that " [n]o person sha l l  be d istu rbed i n  h is 

private affa i rs ,  or  h is home i nvaded , without authority of law. "  CONST. art .  I , § 7 .  I t  

is wel l  estab l ished that i n  some areas , th is provis ion provides g reater protect ion 

than the Fou rth Amendment ,  i ts federa l  counterpart . State v .  Olsen ,  1 89 Wn .2d 

1 1 8 , 1 2 1 , 399 P . 3d 1 1 4 1  (20 1 7) .  The constitut ional  standard a lso is i ncorporated 

i nto the Sentenc ing Reform Act which states , " I f  there is reasonable cause to 

bel ieve that an offender has vio lated a cond it ion or requ i rement of the sentence ,  a 

commun ity correct ions officer may requ i re an offender to submit to a search and 

seizu re of the offender's person ,  res idence ,  automob i le ,  or  other personal  

p roperty . "  RCW 9 . 94A.631  ( 1  ) .  I n  other words ,  the reasonable cause standard 
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requ i res a commun ity correct ions (CCO) officer to have a "wel l-founded susp ic ion 

that a vio lat ion has occu rred" before conduct ing a warrantless search . State v .  

Parris ,  1 63 Wn . App .  1 1 0 , 1 1 9 , 259 P . 3d 331  (20 1 1 ) , abrogated on other grounds 

QY State v .  Cornwe l l ,  1 90 Wn .2d 296 ,  4 1 2  P . 3d 1 265 (20 1 8) .  I n  short ,  a 

warrantless search genera l ly requ i res reasonable cause . 

It is also wel l  estab l ished , however, that probat ioners have a red uced 

expectat ion of privacy than ord i nary cit izens because they are "persons whom a 

court has sentenced to confi nement but who are serv ing the i r  t ime outs ide the 

prison wal l s . "  Olsen ,  1 89 Wn .2d at 1 24-25 .  U nder certa i n  c i rcumstances , the 

State does not need a warrant ,  an app l icable warrant exception ,  or  even probable 

cause to search a probationer .  kl at 1 26 .  However, the State's act ion on privacy 

i ntrus ion must be undertaken with "authority of law. "  kl Whi le RCW 9 . 94A.63 1  

genera l ly provides the authority of law to search those i n  commun ity custody, the 

j udgment and sentence itself may provide the requ is ite authority of law. kl A 

balanc ing test - whether a compel l i ng i nterest , ach ieved th rough narrowly ta i lored 

means,  supports the intrus ion i nto a probationer's reduced privacy i nterests - is 

appropriate to eva luate if there is "authority of law" in the c i rcumstances . Id . at 

1 27-28 .  

b .  D iscuss ion 

Fag i n  chal lenges the fo l lowing port ion of cond ition 1 1 :  "Your  Commun ity 

Correct ions Officer, upon request , must be provided the ab i l ity to review any such 

account ,  [at] h is d iscret ion and i n  the manner of h is choos ing . "  He argues that i t  

v io lates art icle I ,  sect ion 7 of our state constitut ion and the Fourth Amendment of 
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ou r  federa l  constitut ion because it authorizes warrantless searches without 

reasonable cause to be l ieve Fag i n  has vio lated a cond ition of h is sentence .  

I ndeed , on its face , that c lause of that cond it ion g rants the  CCO un restricted 

d iscret ion to search Fag i n 's  present and futu re socia l  med ia accounts without 

reasonable cause. 

The State argues that th is cond it ion is s im i lar  to O lsen where the Court 

concl uded that the requ i rement for random u rina lys is (UA) test ing for contro l led 

substances , without reasonable suspicion , of probationers convicted for d rivi ng 

under the i nfluence d id not v io late the state constitut ion . Olsen ,  1 89 Wn .2d at 1 20-

2 1 . 

I n  Olsen ,  our  Supreme Court d isti ngu ished between UA test ing and other 

more i ntrus ive searches that run the r isk of expos ing a large amount of private 

i nformat ion comp lete ly un re lated to the underlyi ng offense . 1 89 Wn .2d at 1 24 

(" i ncl ud i ng whether he or she is ep i leptic, p regnant ,  or  d iabetic") (quoti ng Ski nner 

v .  Rai lway Lab .  Executives' Ass' n ,  489 U . S .  602 , 6 1 7 ,  1 09 S .  Ct. 1 402 , 1 03 L .  Ed . 

2d 639 ( 1 989)) . 

Here ,  the socia l  med ia cond it ion 1 1  runs head long i nto that r isk. There 

l itera l ly is no l im it as to the type of socia l  med ia account and the i nformation posted 

on it which the CCO may have warrantless access to , a l l  of which may have 

noth ing to do with the underlyi ng safety concerns of the State . "These privacy 

i nterests are precisely what art icle I ,  sect ion 7 is meant to protect . "  kl (citi ng State 

v. Jorden , 1 60 Wn .2d 1 2 1 , 1 26 ,  1 56 P . 3d 893 (2007) ("[A] centra l  cons ideration 

[under art icle I ,  sect ion 7] is . . . whether the i nformation obta i ned via the 
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governmenta l trespass reveals i nt imate or d iscrete deta i ls  of a person's l ife . ")) . 

Therefore , we conc lude cond it ion 1 1 ,  un less l im ited by reasonable 

suspic ion of a vio lat ion of the cond itions re levant to the underlyi ng sentence ,  

v io lates art icle I ,  section 7 of our  state's constitution ,  and  we need not reach the 

Fourth Amendment c la im .  And thus ,  we remand this matter to the tria l  cou rt to 

correct th is and on ly this cond it ion by impos ing a reasonable cause standard 

before a CCO may conduct a warrantless search of Fag i n 's  socia l  med ia ,  which 

search should be conducted at a reasonable t ime and in  a reasonable manner. 

5 .  Fagin 's counsel was not i neffective for fa i l i ng to chal lenge the mod ified 
cond it ion 9 

Aga i n ,  at resentencing ,  the tria l  cou rt ,  with the parties' consent, corrected 

the cond ition 9 as fo l lows : "You sha l l  not access the I nternet on any device without 

mon itoring software that has been approved by you r  Commun ity Correct ions 

Officer . " Wh i le we remanded th is cond it ion "to ensure that the de legation of 

authority for approvi ng the mon itoring software is clear, " th is cou rt also exp l icit ly 

perm itted the parties to "fu rther l it igate any issues they identify as to free speech 

or warrantless searches aris ing from th is cond it ion . "  Below, Fag i n 's  counsel ra ised 

ne ither. 

Now Fag i n  ra ises art icle I ,  sect ion 7 and Fou rth Amendment chal lenges,  

i . e . , warrantless search chal lenges , to th is cond it ion . 4 The tria l  cou rt d id not 

4 Fag i n  also avers that cond it ion 9 vio lates RCW 9 . 94A.030(1 0) 's req u i rement that 
a cond it ion be "crime-re lated" and is undu ly vague under art icle 1 ,  sect ion 3 of our  
state constitut ion and the Fourteenth Amendment of  our  federa l  constitut ion . For 
the reasons d iscussed above , ne ither was contemplated by the mandate , the tria l  
cou rt d id not exercise independent judgment over these issues,  and wi l l  not be 
cons idered here .  
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exercise independent j udgment over these issues and , for the reasons d iscussed 

above , wi l l  not be considered here in the fi rst instance on its merits . However, 

Fag i n  br ings an a lternative c la im of i neffective ass istance of counsel for fa i l i ng to 

object specifica l ly to this cond it ion .  

I ndeed , every person accused of a crime i s  guaranteed the constitutiona l  

rig ht to the effective ass istance of counse l .  Strickland v .  Wash i ngton ,  466 U . S .  

668 , 685-86 , 1 04 S .  Ct. 2052 , 8 0  L .  Ed . 2 d  674 ( 1 984) ; U . S .  CONST. amend . VI ; 

WASH .  CONST. art .  I ,  § 22 . That rig ht is v io lated where ( 1 ) counsel 's performance 

was defic ient ,  and (2) the defic iency prejud iced the defendant .  llL at 687 .  

Fag i n 's  counsel 's performance was not deficient because there was no 

"unconstitutiona l  search problem" created by the s imp le correct ion to cond it ion 9 ,  

wh ich merely specified to whom was de legated the authority to approve the 

mon itoring software . 

As th is cou rt ant ic ipated in  its prior op in ion , our  cou rts have accepted 

fi lter/mon itoring software as an effective too l narrowly ta i lored to mon itor sex 

offenders' comp l iance .  State v .  Johnson ,  1 97 Wn .2d 740 ,  744 , 487 P . 3d 893 

(202 1 )  (consider ing fi rst and Fourteenth Amendment cha l lenges) ; State v .  

Frederick, 20 Wn . App .  2d 890 , 903-04 , 506 P . 3d 690 (2022) (consider ing the 

same with respect to marked ly s im i lar  facts as here) . 

Moreover, the scope of such mon itoring here is " imp l icitly" l im ited to Fag i n 's  

comp l iance with h is other cond itions of commun ity p lacement and not "as a fish ing 

exped ition to d iscover evidence of  other crimes , past or  present. " State v .  Combs,  
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1 02 Wn . App .  949 ,  952-53 ,  1 0  P . 3d 1 1 0 1 (2000) . 

Fu rthermore ,  the CCO's ro le i n  th is cond ition is l im ited to approvi ng which 

mon itoring software to use . Any fu rther i ntrus ion , e . g . ,  to Fag i n 's  socia l  med ia 

accounts , wi l l  be governed by reasonable suspic ion as specified above . 

Therefore , the i nternet access cond it ion passes the balancing test that a 

compe l l i ng  i nterest , ach ieved th rough narrowly ta i lored means ,  supports the 

i ntrus ion i nto a probationer's red uced privacy i nterests without the need to secu re 

repeated or i nd ivid ua l  i nstances of reasonable susp ic ion when us ing the software . 

Olsen ,  1 89 Wn .2d a t  1 27-28 .  

Fag i n 's  counsel below was not deficient i n  not chal leng ing th i s  revised 

cond it ion on the l im ited remand . 

B .  Motion to substitute counsel 

Fag i n  argues the tria l  cou rt abused its d iscret ion i n  denyi ng Fag i n 's  request 

for new counsel because it fa i led to conduct an adequate i nqu i ry i nto the natu re 

and extent of the confl ict and breakdown i n  the attorney-cl ient re lationsh ip .  We 

d isag ree . 

1 .  Add it ional  factual background 

At the resentenc ing heari ng on Apri l 1 2 , 2022 , Fag i n  requested to substitute 

h is counse l ,  stat ing that he had " lost . . .  trust" i n  h is counsel and that h is counsel 's 

case load was too heavy, such that he cou ld not g ive th is matter the attent ion 

deserved . Fag i n  fu rther stated that he wanted "al l  issues" brought i nto conform ity 

with the law, specifica l ly requesti ng a F i rst Amendment expert ,  wh ich h is counsel 
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was not .  

After the court asked for h is i nput , Fag i n 's  defense counsel stated that ,  a 

few weeks after the i n it ia l  heari ng i n  February,  he had sent Fag i n  a th ree-page 

letter, a long with a hundred pages of case law, add ress ing Fag i n 's  concerns and 

exp la in ing  why he wou ld not be add ress ing Fag i n 's  concerns in cou rt .  Counsel 

said he devoted the t ime to Fag i n 's  case he bel ieved was requ i red and necessary.  

After checki ng with the State , the tria l  cou rt den ied the request to remove and 

substitute counse l ,  advis ing Fagan that "although there is a rig ht to appoi nted 

counsel in a case l i ke th is ,  it's not to counsel of one's choos ing"  and there were no 

facts support ing remova l .  

2 .  Law 

Defendants in crim ina l  cases have the rig ht to the ass istance of counse l .  

U . S .  CONST. amend . VI ; WASH .  CONST. art .  I ,  § 22 . The rig ht to counsel attaches 

whenever a court considers any matter in connect ion with a defendant's sentence .  

State v .  Rupe ,  1 08 Wn .2d 734 ,  74 1 ,  743 P .2d 2 1 0 ( 1 987) . 

Although ind igent defendants do not have an absol ute rig ht to counsel of 

choice ,  the substitut ion of counsel is requ i red where there is good cause shown . 

I n  re Pers .  Restra int of Stenson ,  1 42 Wn .2d 7 1 0 ,  723 , 16  P . 3d 1 (200 1 ) .  Good 

cause incl udes ( 1 ) a confl ict of i nterest (wh ich is not a l leged here) , (2) an 

i rreconci lab le confl ict ,  or  (3)  a comp lete breakdown i n  commun ication between the 

attorney and the defendant. kl 

A tria l  cou rt's decis ion denying a mot ion for substitute counsel is "a matter 

with i n  the d iscret ion of the tria l  cou rt . "  State v. Stenson ,  1 32 Wn .2d 668 , 733 ,  940 
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P . 2d 1 239 ( 1 997) . "There is an abuse of d iscret ion when the tria l  cou rt's decis ion 

is man ifestly un reasonable or based upon untenable g rounds or reasons . "  State 

v. Brown , 1 32 Wn .2d 529 ,  572 , 940 P .2d 546 ( 1 997) . "A decis ion is based 'on 

untenab le g rounds' or  made 'for untenable reasons' i f  it rests on facts unsupported 

i n  the record or was reached by app ly ing the wrong lega l  standard . "  State v .  

Roh rich , 1 49 Wn .2d 647 , 654 , 7 1  P . 3d 638 (2003) (quoti ng State v. Rundqu ist, 79 

Wn . App .  786 , 793 , 905 P .2d 922 ( 1 995)) . 

Constitutiona l  considerations ,  however, p rovide a check on the exercise of 

th is d iscretion .  U n ited States v. Nguyen ,  262 F . 3d 998 , 1 003 (9th C i r . 200 1 ) .  

Specifica l ly ,  the den ia l  of a mot ion to substitute counsel may imp l icate the 

defendant's S ixth Amendment rig ht to counse l .  B land v .  Cal . Dep't of Corr. , 20 

F . 3d 1 469 ,  1 475 (9th C i r . 1 994) , overru led on other grounds by Sche l l  v .  Witek,  

2 1 8 F . 3d 1 0 1 7  (9th C i r . 2000) . 

Three factors are considered i n  reviewing a tria l  cou rt's decis ion to deny a 

motion to substitute counse l :  (a) the extent of the confl ict ;  (b) the adequacy of the 

court's i nqu i ry ;  and (c) the t imel i ness of the motion .  In re Pers .  Restra int of 

Stenson ,  1 42 Wn .2d at 724 . 

As to the fi rst factor, " [c]ounsel and defendant must be at such odds as to 

prevent presentat ion of an adequate defense . "  State v. Scha l ler ,  1 43 Wn . App .  

258 ,  268 ,  1 77 P . 3d 1 1 39 (2007) . As to the second , when a court learns of an  

a l leged confl ict between a defendant and  counse l ,  i t  must i nqu i re i nto the factual 

basis for the defendant's d issatisfaction ,  so that the j udge has a "sufficient basis 

for reach ing an i nformed decis ion . "  State v .  Thompson ,  1 69 Wn . App .  436 , 46 1 , 
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290 P . 3d 996 (20 1 2) (quoti ng U n ited States v. Adelzo-Gonzalez, 268 F . 3d 772 , 

777 (9th C i r .200 1 )) . 

3 .  D iscuss ion 

Beg i nn ing with the second factor, regard i ng the natu re of the inqu i ry the 

court conducted , the heart of the d ispute was clear: Fag i n  wanted more t imely 

responses from h is counsel and wanted h im to ra ise every error he saw before the 

court .  Fag i n  exp la i ned clearly these stra ightforward compla i nts about h is counsel 

and there was "sufficient" basis for the court to make its decis ion . Thompson ,  1 69 

Wn . App .  at 462 . Stated otherwise , "a l lowing the defendant and counsel to 

express the i r  concerns fu l ly" obviates the need for any fu rther "formal  i nqu i ry" 

where the defendant "states h is reasons for d issatisfact ion on the record . "  

Scha l ler ,  1 43 Wn . App .  at 27 1 . That standard was met here .  We wi l l  not impose , 

as Fag i n  seems to suggest, a requ i rement for the court to ask a certa i n  type of 

question (e . g . ,  specific or targeted) or conduct a specific k ind of i nqu i ry (e . g . ,  i n  

camera) i n  every case . 

As to the fi rst factor (the extent of the confl ict between defendant and 

counse l) , In re Pers .  Restra int of Stenson ,  1 42 Wn .2d at 723-24 , the tria l  cou rt d id 

not abuse its d iscret ion i n  fi nd ing no facts support ing substitution ,  because the 

confl ict re lated to a "mere 'd isag reement about tria l  strategy [that] does not requ i re 

substitut ion of counse l . "' U n ited States v. Lott , 3 1 0 F . 3d 1 23 1 , 1 249-50 ( 1 0th C i r. 

2002) (alterat ion i n  orig ina l )  (q uoti ng U n ited States v. Taylor ,  1 28 F . 3d 1 1 05 ,  1 1 1 0 

(7th C i r . 1 997)) . 

It was clear that Fag i n ,  wh i le harbori ng doubts based on h is counsel 's 
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case load or h is perce ived expertise , s imp ly wanted h is counsel to approach the 

case d ifferently, i . e . , to ra ise "al l  issues" he thought appropriate . A confl ict over 

strategy does not constitute a confl ict of i nterest. State v. Cross , 1 56 Wn .2d 580 , 

607 , 1 32 P . 3d 80 (2006) , abrogated on other grounds by State v. Gregory, 1 92 

Wn .2d 1 ,  427 P .2d 62 1 (20 1 8) .  

We need not reach whether Fagan 's motion was t imely .  Thus ,  we fi nd the 

tria l  cou rt d id not abuse its d iscret ion in denyi ng Fag i n 's  motion for new counse l .  

C .  Right to private ly confer with counsel 

F ina l ly ,  Fag i n  argues he d id not know how private attorney-cl ient 

commun icat ion cou ld take p lace du ring the remote hearing , i n  v io lat ion of the S ixth 

Amendment constitutiona l  rig ht to the ass istance of counse l .  By way of example ,  

he argues , i f  he cou ld have private ly conferred with h is counsel about severa l of 

the cond it ions of commun ity custody, h is counsel may have ra ised these 

arguments .  On th is c la im ,  Fag i n  is wrong on the facts and the law. 

1 .  Add it ional  factual background 

For the fi rst schedu led resentenc ing heari ng on February 8 ,  2022 , Fag i n  

was present via Zoom and  h is counsel was i n  the courtroom . During the hearing , 

Fag i n 's  counsel asked for a 60 to 90-day contin uance ,  which the tria l  cou rt g ranted 

for 60 days . Fag i n  asked if he cou ld enter i nto a video breakout sess ion with h is 

counse l .  The tria l  court said it wou ld leave the bench , adjourn i ng and go ing off the 

record , but it cou ld leave the Zoom l i nk  active , so that Fag i n  and h is counsel cou ld 

use it to ta lk  private ly with each other .  That was what the tria l  cou rt d id .  

I n  the fi na l  resentencing heari ng o n  Apri l 1 2 , 2022 , Fag i n  was present via 
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phone as the prison had some d ifficu lt ies with the i r  computer ,  wh i le h is counsel 

was i n  the courtroom . The tria l  cou rt to ld Fag i n  that, if he had troub le heari ng them ,  

he cou ld i nterrupt and  let the  j udge know. 

After the tria l  cou rt ru led on Fag i n 's  mot ion to substitute counse l ,  Fag i n  

asked , "Your  Honor ,  can I speak?" ,  to which the tria l  cou rt said no and  to ld Fag i n  

that he  was go ing to move forward on the resentencing as  mandated by  th is cou rt .  

Fag i n  i nterrupted aga in  and said , "Your  Honor, I object to th is . "  The tria l  cou rt said , 

"Mr. Fag i n ,  one moment . "  and then went on with the proposed order . 

After counsel from both s ides made the i r  arguments on the socia l  med ia 

cond it ion (cond it ion 1 1 ) of the proposed order ,  the tria l  cou rt to ld Fag i n  that he 

wou ld l i ke to g ive Fag i n  the opportun ity to add ress the issue of " resentencing . . .  

and the amendment of certa i n  cond itions of you r  commun ity correct ions . "  Fag i n  

said , " I  have to  say that I object to  the enti re heari ng . . .  I need to  be  able to 

part ic ipate and to have th ings exp la i ned to me by my lawyer when I have 

questions . "  Fag i n  d id not ,  however, state he had quest ions or at any t ime ask to 

speak to h is counse l ,  but went on to crit icize h is counse l 's qua l ificat ions .  F ina l ly ,  

Fag i n  said , " I  respectfu l ly object to a l l  of th is . "  The tria l  cou rt acknowledged h is 

object ion and made the ru l i ng  on the sentencing amendment .  

2 .  Law 

Crim ina l  defendants have a state and federa l  constitut ional  rig ht to the 

ass istance of counsel at al l  crit ica l stages of crim ina l  p roceed ings .  Montejo v .  

Lou is iana ,  556 U . S .  778 , 786 , 1 29 S .  Ct .  2079 , 1 73 L .  Ed . 2d 955 (2009) ; State v .  

Hedd rick, 1 66 Wn .2d 898 ,  909, 2 1 5  P . 3d 20 1 (2009) ; U . S .  CONST. amend . VI ; 
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WASH .  CONST. art .  1 ,  § 22 . Sentencing is a crit ica l stage of the proceed ings .  Rupe ,  

1 08 Wn .2d a t  74 1 .  

The constitut ional  rig ht to counsel requ i res the "opportun ity for private and 

conti nua l  d iscussions between defendant and h is attorney . "  State v .  Hartzog, 96 

Wn .2d 383 ,  402 , 635 P .2d 694 ( 1 98 1 ) .  "The ab i l ity for attorneys and c l ients to 

consu lt p rivate ly need not be seam less , but it must be mean i ngfu l . "  State v .  

Anderson ,  1 9  Wn . App .  2d  556 , 562 , 497 P . 3d 880  (202 1 ) . 

I n  Anderson ,  th is court was crit ica l of a tria l  cou rt's hand l i ng  of a zoom 

heari ng because it d id not set "g round ru les" for the defendant's remote 

part icipation and because it cou ld not be expected that the defendant wou ld know 

to speak up .  kl at 563 . However, th is cou rt held that the errors were harm less 

because Anderson rece ived "a l l  the forms of re l ief that were req uested at h is 

resentencing hearing , "  and that any commun icat ion between h is counsel and 

h imself wou ld not have made a d ifference .  kl at 564 . Specifica l ly ,  th is cou rt was 

not convi nced that ,  if the defendant and the counsel had confidentia l ly conferred 

du ring the meet ing to expand the scope of the heari ng beyond the issues identified 

on remand , it wou ld be d ifferent because the defendant and h is attorney were able 

to confer before the hearing . kl 5 

3 .  D iscuss ion 

Un l i ke the defendant i n  Anderson , th is cou rt d id set g round ru les for private 

conversat ions i n  words and practice at least once ,  by offering to step out of the 

5 Anderson fu rther held the den ia l  of th is rig ht to be a man ifest constitutiona l  error, 
reviewable for the fi rst t ime on appeal u nder RAP 2 . 5(a)(3) , which the State does 
not cha l lenge here .  Anderson , 1 9  Wn . App .  2d at 562 . 
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cou rtroom , to adjourn the hearing , and to perm it them to speak private ly. Fu rther , 

un l i ke the defendant i n  Anderson , the tria l  cou rt specifica l ly to ld Fag i n  that ,  if he 

had any questions ,  he cou ld speak up .  Rather than ask for time with h is counse l ,  

Fag i n  chose not to partic ipate and  s imp ly c la imed that he  objected to "everyth ing . "  

Thus ,  both the process to private ly confer with h is counse l ,  and the court's 

expectat ions that he wou ld ava i l  h imself of that process , were reasonable and 

rea l istic ,  respective ly. 

Moreover, even if the process the court estab l ished was in error, as i n  

Anderson ,  i t  appears that private attorney-cl ient consu ltat ion i n  the remand 

meet ing wou ld not have made a d ifference .  At the fi rst hearing , the court g ranted 

Fag i n 's  counsel 's request for add it ional  t ime for the express pu rpose to confer with 

h is c l ient , and (though not as t imely as or in the manner Fag i n  wou ld have wanted) 

Fag i n 's  counsel i n  fact d id confer with Fag i n  through written commun icat ion about 

why he wou ld not add ress Fag i n 's  concerns i n  cou rt .  I t  is unclear what, if any, 

fu rther commun icat ions wou ld have occu rred beyond what occu rred du ring the 60-

day conti n uance .  6 

Add itiona l ly ,  the tria l  cou rt was very clear that it wou ld not enterta i n  any 

fu rther d iscussions about h is motion to substitute counsel and was going to hold 

closely to the issues identified i n  the appe l late court mandate , to the extent they 

6 I n  rep ly ,  Fag i n  argues , "That there was written commun icat ion before the 
sentencing heari ng is of no moment . "  Fag i n  cites no authority for the proposit ion 
we shou ld ignore th is fu rther context . Where a party fa i ls  to provide citat ion to 
support a lega l  argument ,  we assume counse l ,  l i ke the court ,  has found none .  
State v .  Loos , 1 4  Wn . App .  2d 748 , 758 , 473 P . 3d 1 229 (2020) (citi ng State v .  
Arredondo ,  1 88 Wn .2d 244 , 262 , 394 P . 3d 348 (20 1 7)) . 
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were not a l ready ag reed to by the parties . Thus ,  as i n  Anderson ,  " [e]ven if M r. 

[Fag in ]  had asked h is attorney to try to expand the scope of the hearing , there is 

no reasonable basis for bel ievi ng the resu lt cou ld have been d ifferent. " Anderson ,  

1 9  Wn . App .  2 d  at 564 . 

Therefore , app lyi ng the harm less error ana lys is to Fag i n 's  cha l lenge,  we 

conclude the court d id not v io late Fag i n 's  rig ht to private ly confer with h is counse l .  

I l l .  CONCLUS ION 

We affi rm cond it ion 3 and  cond it ion 9 ,  and  we fi nd no error i n  the tria l  cou rt's 

decis ions on the motion to substitute counsel and its method of ensuring private 

commun icat ions between Fagan and h is counse l .  We remand th is matter on ly for 

the court to correct cond ition 1 1  by add i ng a reasonable cause standard consistent 

with this op in ion .  

WE CONCUR:  
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